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e/ ORDER

Per Manoj Kumar Aggarwal (Accountant Member)

1.  Aforesaid appeal by assessee for Assessment Year [in short
referred to as ‘AY’] 2011-12 contest the order of Ld. Commissioner of
Income-Tax (Appeals)-33, Mumbai, [in short referred to as ‘CIT(A)],
Appeal No.CIT(A)-33/Rg.21/332/2013-14,341/14-15 & 21/277/2015-16
dated 04/01/2018 on following Grounds of appeal :-

Valuation of opening stock to be considered same as closing stock of
preceding year




1. The learned CIT(A) erred in holding that the stand taken by the learned Assessing
Officer of not considering the closing sock as assessed in AY 2010-11 as the
opening stock for the year under reference, as a correct proposition.

2. The learned CIT(A) failed in appreciating that since addition was made to closing
stock in the last year during assessment, corresponding adjustment to the opening
stock of the next year ought to have been made by the learned Assessing Officer.

3. The learned CIT(A) erred in not appreciating that the ground raised by the Appellant
was based on the assessment order of the preceding year passed by the AO which
was already on records of the AO during the present assessment proceedings and
which has attained finality.

4. Your Appellant prays before Your Honour that sum of Rs. 8,64,000/- which was
added in the closing stock in the preceding year i.e. AY 2010-11 should have been
correspondingly added to the opening stock of the year under reference.

Facts leading to the dispute are that the assessee being resident
partnership firm engaged in the business of builders & developers was
assessed for impugned AY u/s 143(3) on 20/12/2014 wherein the
income was determined at Rs.13.13 Crores after sole disallowance of
Rs.8.30 Lacs.

2.1 The assessee is aggrieved by the fact that certain expenditure of
Rs.8.64 Lacs as claimed by the assessee in AY 2010-11 as Society
Maintenance Charges were disallowed by Ld. AO. It was held that the
same were to be capitalized and would go on to increase the value of
closing stock of unsold flats as on 31/03/2010. Upon further appeal, Ld.
first appellate authority, vide order dated 02/05/2017, confirmed the
stand of Ld. AO. It has been submitted that no further appeal has been
preferred by the assessee against the same and therefore, the issue has
already attained finality. A copy of the appellate order has been placed
on record.

2.2 In this background, it is the submission of Ld. Authorized
Representative for Assessee [AR], that since value of closing stock as
on 31/03/2010 has been increased and the issue has attained finality,



the same would become opening stock as on 01/04/2010. In or
words, it is the submission of Ld. AR that the opening stock of financial
year 2010-11 would be increased by the corresponding amount and the
effect of the same should be given while framing the assessment of this
year. The attention has been drawn to the fact the Ld. first appellate
authority has denied the same merely by observing that such a claim
was never made during assessment proceedings and Ld. AO had no
occasion to deal with such a claim.

2.3 The Ld. DR submitted that that issue would require factual
examination by lower authorities.

3. We have carefully heard the rival submissions. The undisputed
position that emerges is that the assessment for impugned AY was
already framed on 20/01/2014 whereas the assessee’s grievance arises
out of appellate order for AY 2010-11 which was passed on 02/05/2017.
Naturally, as rightly held by Ld. first appellate authority, Ld. AO had no
occasion to consider the same while framing the assessment. However,
the same, per se, could not be a reason to deny the legitimate benefit to
the assessee. The expenditure claimed by the assessee in AY 2010-11
was a legitimate expenditure which was allowed to be capitalized with
closing stock of the flats. As a natural corollary, the opening stock for
impugned AY would increase by corresponding amount. It also appears
from the record that inventory in the shape of 6 flats have been sold by
the assessee during the impugned AY which further strengthens
assessee’s claim.

4. Therefore, Ld. AO is directed to examine the assessee’s claim in
the light of our above observations. The assessee is directed to

substantiate his claim, in this regard.



5. The appeal stands allowed for statistical purposes in terms of r
above order.
Order pronounced in the open court on 25" April, 2019.
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